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PER CURIAM.

In this race discrimination and retdiation cause of action, plaintiffs gpped as of right from orders
granting summary disposition for defendant pursuant to MCR 2.116(C)(8) and (10). We &ffirm.

This case arises out of plaintiff Joseph’'s clam that defendant discriminated againgt her because
of her race and retdiated againgt her for voicing her concerns about recid harassment within the
Department of Corrections, and plaintiff Walsh's clam that defendant retdiated agang him for voicing
his concerns about racid harassment within the department. On gpped, plaintiffs contend thet the trid
court erred as a matter of law in granting defendant’s motions for summary dispostion. Because the
trid court analyzed evidence outsde the pleadings in reaching its decision, we will address the merits of
defendant’ s motions for summary disposition as motions brought prusuant to MCR 2.116(C)(10). This
Court reviews a trid court’s decison to grant or deny summary disposition de novo. Spiek v Dep’t of
Transportation, 456 Mich 331, 337; 572 NW2d 201 (1998).

As a threshold maiter, we must darify what clams plaintiffs aleged in ther May 20, 1996,
complaint againgt defendant. A careful review of the complaint reveds that Joseph raised two theories
of liability againgt defendant: (1) race discrimination under the Civil Rights Act, MCL 37.2101 et seq.;
MSA 3.548(101) et seqg., and (2) retdiation in violation of subsection 701(a) of the act, MCL
37.2701(a); MSA 3.548(701)(a). With respect to the discrimination theory, Joseph dleged that
defendant (1) created a racidly hogtile work environment for her and (2) failed to promote her. With
regard to her retdiation theory, Joseph dleged that defendant retdiated against her for voicing her
concerns about what she percelved as racid harassment within the Department of Corrections by (1)
increasing the racidly hostile work environment and (2) falling to promote her. Wadh's clam dleged
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retdiation in violaion of subsection 701(a) of the Civil Rights Act, MCL 37.2701(a); MSA
3.548(701)(8). Wdsh dleged that defendant retdiated against him for voicing his concerns about what
he percelved as racid harassment within the Department of Corrections by (1) faling to promote him
and (2) by creeting a hogtile work environment for him. With thisin mind, we now address the merits of
plantiffs arguments.

Paintiff Josgph contends that the trid court erred by determining that the three-year satute of
limitation, MCL 600.5805(8); MSA 27A.5808(8), barred her race discrimination and retaiation clams
agangt defendant with regard to conduct that alegedly occurred before May 20, 1993. More
specificaly, Joseph contends that the “continuing violations’ doctrine alowed her to bring her otherwise
gde clams agangt defendant because the racid harassment that occurred before May 20, 1993,
continued within the limitations period, or after May 20, 1993. In addition, Joseph contends that
Michigan courts have not adopted a “notice” rule requiring employees to file a cause of action as soon
as they become, or should become, aware of their rights. We rgect both arguments.

Under the “continuing violations’ doctrine, a plaintiff can bring a dam for a violaion of the
CRA that occurred outside the period of limitations if the violation continues within the limitation period.
Sumner v Goodyear Tire & Rubber Co, 427 Mich 505, 524-527; 398 NW2d 368 (1986). The
“continuing violations’ doctrine conggts of three digtinct subtheories: (1) a policy of discrimination, (2)
acontinuing course of conduct, and (3) the present effects of past discrimination. 1d. at 528.

The firg subtheory involves alegations that an employer has engaged in a
continuous policy of discrimination. In such a case, the plaintiff is aleging that “he is
chdlenging not just discriminatory conduct which has affected him, but adso, or
dterndively, the underlying employment system which has harmed or which threatens to
harm him and other members of his class.”

The second subtheory, the * continuing course of conduct” or “series of events’
gtuation is rdevant where an employee chdlenges a series of dlegedly discriminatory
acts which are sufficiently related so as to condtitute a pattern, only one of which
occurred within the limitation period.

The third subtheory, by al accounts, ceased to be actionable after [United
Airlines, Inc v] Evans [ 431 US553; 97 S Ct 1885; 52 L Ed 2d 571 (1977)]. That
subtheory held that a continuing violaion existed where a party suffered timely effects of
injury from a past untimey act of discrimination. [ld. at 528 (citation omitted; footnote

omitted).]

Under the firg subtheory, a “policy of discrimination” exigts through tangible things, such as
company rules or guiddines. Phinney v Perlmutter, 222 Mich App 513, 547; 564 NW2d 532
(1997). Under the second subtheory, if a plaintiff asserts that a“continuing course of conduct” exists so



that the period of limitation does not bar her claim, this Court uses three factors to determine whether a
“continuing course of conduct” exigts:

The firg is subject matter. Do the dleged acts involve the same type of
discrimination, tending to connect them in a continuing violation? The second is
frequency. Are the dleged acts recurring (.., a biweekly paycheck) or more in the
nature of an isolated work assgnment or employment decison? The third factor,
perhaps of most importance, is degree of permanence. Does the act have the degree of
permanence which should trigger an employee’ s awareness of and duty to assert his or
her rights, or which should indicate to the employee that the continued existence of the
adverse consequences of the act is to be expected without being dependent on a
continuing intent to discriminate? [Sumner, supra at 538 (citations omitted).]

In this case, Joseph argues that a “continuing course of conduct” existed under the “continuing
violaions’ doctrine. Applying the factors identified in Sumner, supra, we conclude that the trial court
correctly concluded that a “continuing course of conduct” did not exis. Under the firgt factor in
Sumner, the type and severity of the harassment that alegedly occurred before May 20, 1993, is
completely different from the harassment that alegedly occurred after that date. Before May 20, 1993,
defendant’s employees a the Coldwater facility alegedly spit tobacco on Joseph and in her office,
tracked muddy boot prints into her office, left animal entrails in her office, damaged her vehicle, threw a
beer can at her husband, and yeled “nigger, go home.” After May 20, 1993, Joseph can at best
edtablish that an employee of defendant at the Jackson Clinica Complex made reference to computers
and employees as “dave’ and “magter.” This latter conduct is not the same type of discrimination that
would logically connect the two periods of conduct as a continuing violation.

In addition, under the second factor of Sumner, the two periods of conduct alegedly occurred
amog three years apart and are thus isolated incidences. Indeed, Joseph does not claim that defendant
subjected her to aracialy hostile work environment from April 15, 1990, to May 20, 1993.

Findly, contrary to Joseph’'s analyss, notice is the third factor in determining whether a
“continuing course of conduct” exists under the “continuing violations’ doctrine. Id. Under this third
Sumner factor, the inquiry is whether the conduct has a* degree of permanence which should trigger an
employee's awareness of and duty to assert hisrights . . . .” Id. Because Joseph argues that she
reported racid harassment within the department to her supervisor, Joseph must have been aware of her
injuries and thus had a duty to assart her rights a that moment by filing a lavsuit. See Rasheed v
Chrysler Mators Corp, 196 Mich App 196, 208; 493 NW2d 104 (1992), rev’d on other grounds
445 Mich 109 (1994). Therefore, the trid court correctly determined that the three-year limitation
period barred Joseph's race discrimination and retdiation claims for conduct that occurred before May
20, 1993, because a“ continuing course of conduct” did not exist.



Joseph dso contends that the trial court should have consdered defendant’s time-barred
conduct as evidence when andyzing the vdidity of her race and retdiaion cdams concerning
defendant’ s conduct within the limitation period. 1n addition, Joseph contends that the trid court applied
the wrong standard to Joseph's race discrimination clam because it required that the racia basis of the
harassment be clear to a“reasonable person.” Again, we disagree.

Not only isaclam barred by the statute of limitations, evidence of the conduct is aso barred by
the Satute of limitations. See Sumner, supra a 543. Therefore, Joseph’s argument that the trid court
could have used defendant’s time-barred conduct as evidence is without merit. In addition, the tria
court correctly applied the standard our Supreme Court established in Radtke v Everett, 442 Mich
368, 382-383; 501 NW2d 155 (1993), when determining the merits of a hostile work environment
dam:

We hold that a hogtile work environment clam is actionable when the work
environment is so tainted that, in the totaity of the circumstances, a reasonable person in
the plaintiff’s pogtion would have perceved the conduct & issue as subgstantidly
interfering with employment or having the purpose or effect of creating an intimidating,
hostile, or offensve employment environment. [Id. at 372.]

This essentidly mirrors the standard the trid court used in the present case. Therefore, we conclude
that the triad court did not err.

Paintiffs Walsh and Joseph contend that the trial court erred in determining that they faled to
establish a primafacie case of retaliation based on defendant’ s failure to promote them. We disagree.

To edablish a prima facie case of retaliation under subsection 701(a) of the CRA, MCL
37.2701(a); MSA 3.548(701), a plaintiff must prove that (1) he engaged in a protected activity, (2) the
defendant knew that he engaged in a protected activity, (3) the defendant took an adverse employment
action againg the plaintiff, and (4) there was a causal connection between the protected activity and the
adverse employment action. DeFlaviis v Lord & Taylor, Inc, 223 Mich App 432, 436; 566 NwW2d
661 (1997). To edablish a causa connection between the protected activity and the adverse
employment action, the plaintiff must show that his participation in the protected activity was a Sgnificant
factor in the adverse employment action. Polk v Yellow Freight System, Inc, 801 F2d 190, 197 (CA
6, 1986). Once a plantiff establishes a primafacie case of retdiation, the burden shifts to the defendant
to aticulate a legitimate business reason for the employment decison. See Roulson v Tendercare
(Michigan), Inc, 239 Mich App 270, 280-281; _ NW2d ___ (2000); see aso Hopkins v City of
Midland, 158 Mich App 361, 378; 404 NW2d 744 (1987). After the defendant gives a legitimate
business reason for the employment decision, the burden shifts back to the plaintiff to establish that the
proffered reason was not the reason, but was only a pretext for discrimination. 1d.



In the present case, Wash and Joseph only argue that defendant’s reasons for not promoting
them were pretextuad. However, this Court is not required to address whether defendant’s reasons
were a pretext for retdiation under the burden-shifting andlys's because, as the trid court correctly
concluded, Wash and Joseph both failed to first establish a prima facie case of retdiation. Although
they may have established the first three dements of a prima facie case of retdiation, Wash and Joseph
faled to edablish the fourth dement, a causd connection between his reports of dleged racid
harassment within the department and the denid of a promotion. A diverseinterview pand unanimoudy
recommended ancther individud for the position that Walsh and Joseph sought, and the Michigan Equd
Employment and Business Opportunity Council determined that the interview pand’s sdlection of that
person was conducted in a nondiscriminatory manner.  The only essentia evidence that Wash and
Joseph produced at the trid leve regarding the causal connection issue was a memorandum that Joseph
wrote to defendant’s regiond hedth care adminigrator, in which he suggested that the administrator
harbored a discriminatory animus.  Even if that were true, Wash and Joseph have faled to link that
discriminatory animus to the denid of the promotion, much less show thet it was a significant factor in
the denid of the promotion. Therefore, we conclude that Walsh and Joseph falled to present evidence
in which a reasonable factfinder would conclude that a causal connection existed between thelr
protected activity and their adverse employment actions. Feick v Monroe Co, 229 Mich App 335,
344; 582 NW2d 207 (1998).

v

Finaly, Wash notes that MCR 2.116(G)(4) requires a moving party in a motion brought
pursuant to MCR 2.116(C)(10) to specificaly identify the issues about which the moving party believes
there are no genuine issues of materia fact. Wash contends that, because defendant’s motion did not
gpecificaly address his retdiaion clam based on a hostile work environment, the tria court should not
have ruled on this issue. We disagree. We are satisfied that defendant’s motion encompassed the
hostile work environment portion of plaintiff’s retdiation dam.

Affirmed.
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